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dwelling units under construction, in-
cluding closing costs and down pay-
ment assistance, interest buydowns, 
and similar activities that result in the 
transfer of title. 

(6) Affordable housing pre-develop-
ment costs including legal, consulting, 
developer and other costs related to ob-
taining site options, project financing, 
administrative costs and fees for loan 
commitments, zoning approvals, and 
other related activities which do not 
have a physical impact. 

(c) Circumstances requiring NEPA re-
view. If a responsible entity determines 
that an activity or project identified in 
paragraph (a) or (b) of this section, be-
cause of extraordinary circumstances 
and conditions at or affecting the loca-
tion of the activity or project, may 
have a significant environmental ef-
fect, it shall comply with all the re-
quirements of this part. 

(d) The Environmental Review 
Record (ERR) must contain a well or-
ganized written record of the process 
and determinations made under this 
section. 

[61 FR 19122, Apr. 30, 1996, as amended at 63 
FR 15272, Mar. 30, 1998]

§ 58.36 Environmental assessments. 
If a project is not exempt or categori-

cally excluded under §§ 58.34 and 58.35, 
the responsible entity must prepare an 
EA in accordance with subpart E of 
this part. If it is evident without pre-
paring an EA that an EIS is required 
under § 58.37, the responsible entity 
should proceed directly to an EIS.

§ 58.37 Environmental impact state-
ment determinations. 

(a) An EIS is required when the 
project is determined to have a poten-
tially significant impact on the human 
environment. 

(b) An EIS is required under any of 
the following circumstances, except as 
provided in paragraph (c) of this sec-
tion: 

(1) The project would provide a site 
or sites for, or result in the construc-
tion of, hospitals or nursing homes 
containing a total of 2,500 or more 
beds. 

(2) The project would remove, demol-
ish, convert or substantially rehabili-
tate 2,500 or more existing housing 

units (but not including rehabilitation 
projects categorically excluded under 
§ 58.35), or would result in the construc-
tion or installation of 2,500 or more 
housing units, or would provide sites 
for 2,500 or more housing units. 

(3) The project would provide enough 
additional water and sewer capacity to 
support 2,500 or more additional hous-
ing units. The project does not have to 
be specifically intended for residential 
use nor does it have to be totally new 
construction. If the project is designed 
to provide upgraded service to existing 
development as well as to serve new de-
velopment, only that portion of the in-
creased capacity which is intended to 
serve new development should be 
counted. 

(c) If, on the basis of an EA, a respon-
sible entity determines that the 
thresholds in paragraph (b) of this sec-
tion are the sole reason for the EIS, 
the responsible entity may prepare a 
FONSI pursuant to 40 CFR 1501.4. In 
such cases, the FONSI must be made 
available for public review for at least 
30 days before the responsible entity 
makes the final determination whether 
to prepare an EIS. 

(d) Notwithstanding paragraphs (a) 
through (c) of this section, an EIS is 
not required where § 58.53 is applicable. 

(e) Recommended EIS Format. The re-
sponsible entity must use the EIS for-
mat recommended by the CEQ regula-
tions (40 CFR 1502.10) unless a deter-
mination is made on a particular 
project that there is a compelling rea-
son to do otherwise. In such a case, the 
EIS format must meet the minimum 
requirements prescribed in 40 CFR 
1502.10.

§ 58.38 Environmental review record. 

The responsible entity must main-
tain a written record of the environ-
mental review undertaken under this 
part for each project. This document 
will be designated the ‘‘Environmental 
Review Record’’ (ERR), and shall be 
available for public review. The respon-
sible entity must use the current HUD-
recommended formats or develop 
equivalent formats. 

(a) ERR Documents. The ERR shall 
contain all the environmental review 
documents, public notices and written 
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